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The problem with transferring copies of software is not so much with the physical copies of the software but
rather with the terms of the clickwrap license embedded inside the software.

While the terms of clickwrap licenses are not uniform and vary with the different software products, software
licenses may contain terms that prohibit the transfer of the product, limiting the rights to the initial purchaser
or user of the product. Thus, it is very feasible that someone could obtain a used copy of the software but
not have the rights to legally install and run the software. Since clickwrap licenses are generally embedded
in the software, it is going to be difficult to review the terms of the applicable license prior to the loading and/
or installing the software.

Can you run into legal problems from facilitating the transfer of a used software product? Well, | am unaware
of any specific cases where this set of facts has arisen; however, it is not out of the question that you could
have a problem. In recent years, courts have been moving toward holding third parties liable for facilitating,
contributing, or even inducing another party's infringement of intellectual property. A recent example of such
a scenario is in the peer-to-peer file sharing litigation. If you transfer your software to someone else knowing
they plan to use it and are likely to infringe on the copyright owner's rights in the work, then this could
potentially lead to problems.
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Overall, your safest course of action with respect to transferring software is to know the terms of the
applicable clickwrap license and to adhere to the terms of that license when it comes to sharing software
with any third party. You should retain a copyright licensing attorney in your jurisdiction to review the terms
of any embedded license and advise you on whether or not the license is transferable to third parties. Once
you have that information in hand, you will be in a position to decide how best to proceed.

-- Kristie Prinz

Find a Lawyer |Research Legal Information | Ask a Lawyer | Blogs | Contact Lawyers at attorneys.com

Community

@' LexisNexis
F

LexisNexis Martindale-Hubbell is the most complete, trusted source for identifying qualified legal counsel.

Disclaimer: The information provided on Lawyers.com is not legal advice, Lawyers.com is not a lawyer referral service, and no attorney-client or
confidential relationship is or should be formed by use of the site. The attorney listings on Lawyers.com are paid attorney advertisements and do not in
any way constitute a referral or endorsement by Lawyers.com or any approved or authorized lawyer referral service. Your access to and use of this site

is subject to additional Terms and Conditions.

Martindale.com | Canada | attorneys.com | LawyerlLocator.co.uk | www.findalawyer.cn (China) | www.law24.co.za (South Africa) |

www.martindale.jp (Japan)| anwalt24.de (German) | martindale.co.il (Israel) | Lexis Nexis | lexisONE Free Case Law

Help | Site Map | About Us | Press Room | Info for Lawyers | Contact Us | Home | Index Map

©2008 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.

http://intellectual-property.lawyers.com/ask-a-lawyer/1s-It-Legal-To-Trade-Software-That-Has-Been-Legally...-6923.html (2 of 2) [1/8/2008 4:36:51 PM]


http://www.lawyers.com/
http://research.lawyers.com/
http://www.lawyers.com/ask_a_lawyer/todays_q_and_a/index.php
http://research.lawyers.com/blogs/
http://www.attorneys.com/
http://www.lawyers.com/community/index.php
http://www.lawyers.com/utility/terms/index.php
http://www.martindale.com/
http://canada.lawyers.com/
http://www.attorneys.com/
http://www.lawyerlocator.co.uk/
http://www.findalawyer.cn/
http://www.law24.co.za/
http://www.martindale.jp/
http://www.anwalt24.de/
http://martindale.co.il/
http://www.lexisnexis.com/
http://www.lexisone.com/free_case_law_federal_state.html
http://www.lawyers.com/utility/help/index.php
http://www.lawyers.com/utility/site_map/index.php
http://www.lawyers.com/utility/about_us/index.php
http://press-room.lawyers.com/
http://law.lexisnexis.com/lmc/default.asp?p=LAWYERS8
http://www.lawyers.com/utility/contact_us/index.php
http://www.lawyers.com/index.php
http://www.lawyers.com/browse-by-area-of-law.html
http://www.lexis-nexis.com/terms/copyright.shtml

	lawyers.com
	Intellectual Property - Is It Legal To Trade Software That Has Been Legally Purchased? Q&A Archive on Lawyers.com


	PPPCKMJDPIIFGLMIFFDGGPMJPLLDCKEJ: 
	form1: 
	x: 
	f1: 1
	f2: y
	f3: 

	f4: 

	form2: 
	x: 
	f1: 1
	f2: Y
	f3: Q
	f4: LGSS
	f5: (e.g. divorce; Smith & Smith)
	f6: 
	f7: [Select]
	f8: [United-States]

	f9: 




