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Based on the facts you have provided, it is not clear whether or not you could be held liable for the copyright
infringement by the third party web template designer, but the fact that you were not the direct infringer of
the outside third party's ("Outside Party") work does not necessarily mean that you would not be found liable
for copyright infringement. Recent case law has established that third parties can be found liable for
copyright infringement in some circumstances, where no direct infringement exists. There are various
theories of liability that can be applied to assign liability to the third party who is only indirectly involved with
the infringement, and it is unclear if one of those theories could be applied in your case from the facts you
have shared above.

Also, your question did not address the terms of any agreement you entered into with such Third Party. Did
you agree to indemnify the Third Party from intellectual property infringement claims? Did Third Party agree
to indemnify you? Such clauses could affect your liability as well.

My advice would be to consult as soon as possible with an_intellectual property attorney in your
jurisdiction who is familiar with copyright law and copyright infringement litigation, in order to evaluate the
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specific facts of your situation, so that you can address your potential liability as soon as possible and take
prompt action to minimize your risks with respect to your existing affiliate relationships.

As for future business relationships of this nature, | would make sure that all agreements and
understandings are memorialized in writing, and that the terms of each contract specifically address relevant
liability issues, particularly in the case of copyright infringement. If you expect the Third Party to indemnify,
defend, and hold your company harmless in the event such Third Party is found liable of copyright
infringement, then this should be stated expressly in the agreement. Warranty, disclaimer, insurance, and
limitation of liability clauses should also be expressly provided for in the agreement. An intellectual property
attorney who specializes in licensing and drafting intellectual-property related transactions should be able to
advise you on how best to draft these terms in your particular circumstances.

Also, if have not already done so, you should consider buying business insurance that covers claims of this
nature, in order to protect your business from any such claims that do arise against the business in the
future. Intellectual property and internet risk insurance come to mind as two logical choices that may be able
to protect your business in the event you ever get held liable in this type of situation. | would consult with
your current business insurer to determine what type of coverages are available, and confirm the scope of
your existing coverage.

-- Kristie Prinz
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