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enforce them for the very reasons you mention--they often make it impossible for people to earn a living. On
the other hand, some states do enforce non-competes but instead minimize the scope of their application.

The reality is that many lawyers and companies include non-competes in agreements as simply a deterrent,
knowing full well that they will not stand up in court if challenged. As you can imagine, this tactic has the
potential to be quite effective, even if the law is clear that noncompetes will not be enforced. The average
employee will most likely adhere to the noncompete without questioning its enforceability, particularly if the
employee is reminded of the previously signed noncompete in the context of severance agreement
discussions.

While it's always best as an employee not to sign an agreement which includes non-compete language, if
you have signed such an agreement, you should consult an attorney in your jurisdiction with expertise in the
area of employment and/or contract law. Such attorney should be able to advise you on the treatment of
noncompete agreements in your particular jurisdiction, while also looking at the specific facts of your
particular situation.

Another option for dealing with a previously signed noncompete agreement is to reopen noncompete
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discussions when you are negotiating the terms of a severance agreement. Employees who are being laid
off sometimes hesitate to negotiate their severance agreements for fear of losing their severance, but in fact,
that is generally a good time to reopen such issues. The employer needs to obtain a waiver of rights to sue
from the laid off employee and the only way the employer can obtain a binding waiver is through the
payment of consideration. Obviously if the noncompete is revoked or superceded through the terms of the
severance agreement, then the employer will no longer have the ability to enforce the previously signed
noncompete.

In addition, the employer may be willing to accept an agreement not to solicit employer customers as an
alternative to a non-compete, since such language will likely be more enforceable in court and may address
the employer's concerns just as effectively as the original noncompete language. This may be an effective
manner by which to negotiate a non-compete out of the picture, so that you will have more employment
options available.

-- Kristie Prinz
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