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Unfortunately, the fact that you commission or pay for a work does not mean you have obtained the rights to
the work.

As a general rule, the ownership of the copyright in a work belongs to the creator of that work. The
exception is when the work is a "work for hire" or when it is transferred by an assignment of rights in the
work.

Section 101 of the U.S. Copyright Act defines a "work for hire" as the following:

1. awork prepared by an employee within the scope of his or her employment; or

2. awork specially ordered or commissioned for use as a contribution to a collective work, as a part of
a motion picture or other audiovisual work, as a translation, as a supplementary work, as a
compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the
parties expressly agree in a written instrument signed by them that the work shall be considered a
work made for hire. . . .
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Thus, works prepared by an employee at work are going to constitute "works for hire," but in the case of a
work ordered or commissioned, the work will only constitute a "work for hire" if the parties expressly agree in
a signed written agreement that the work is a work made for hire.

In the case at hand, you have indicated that you did not enter into a written agreement with the artist. Thus,
your work does not constitute a "work made for hire" and the artist has the rights to reproduce the work.

What can you do after the fact if you have commissioned a work but failed to obtain the rights to that work?

My advice would be to consult with a copyright attorney in your jurisdiction about obtaining a copyright
assignment agreement transferring the artist's rights in the copyright to you. A copyright attorney should be
able to make some calls for you in order to see if you can negotiate a copyright assignment agreement with
the artist, or in the alternative, advise you on how to negotiate such an agreement yourself.

If, as in this scenario, the work has already been reproduced or used in a way that you would not have
sanctioned, what can you do? In addition to negotiating a copyright assignment, if the work is a photograph
or representation of you, you may have grounds in tort law to take legal action against the artist.
Unfortunately, those rights will probably not extend to your dog (though as a pet lover myself, | take issue
with this fact). If this is your situation, you should consult a general practice litigator in your jurisdiction, who
can advise you on your best course of action.

-- Kristie Prinz

Find a Lawyer |Research Legal Information | Ask a Lawyer | Blogs | Contact Lawyers at attorneys.com |

Community

6‘ LexisNexis'
F

LexisNexis Martindale-Hubbell is the most complete, trusted source for identifying qualified legal counsel.

Disclaimer: The information provided on Lawyers.com is not legal advice, Lawyers.com is not a lawyer referral service, and no attorney-client or
confidential relationship is or should be formed by use of the site. The attorney listings on Lawyers.com are paid attorney advertisements and do not in
any way constitute a referral or endorsement by Lawyers.com or any approved or authorized lawyer referral service. Your access to and use of this site

is subject to additional Terms and Conditions.

Martindale.com | Canada | attorneys.com | LawyerLocator.co.uk | www.findalawyer.cn (China) | www.law24.co.za (South Africa) |

www.martindale.jp (Japan)| anwalt24.de (German) | martindale.co.il (Israel) | Lexis Nexis | lexisONE Free Case Law

http://intellectual-property.lawyers.com/ask-a-lawyer/What-Are-My-Rights-In-A-Portrait-1-Commissioned-Of...-6679.html (2 of 3) [1/8/2008 4:50:02 PM]


http://www.lawyers.com/
http://research.lawyers.com/
http://www.lawyers.com/ask_a_lawyer/todays_q_and_a/index.php
http://research.lawyers.com/blogs/
http://www.attorneys.com/
http://www.lawyers.com/community/index.php
http://www.lawyers.com/utility/terms/index.php
http://www.martindale.com/
http://canada.lawyers.com/
http://www.attorneys.com/
http://www.lawyerlocator.co.uk/
http://www.findalawyer.cn/
http://www.law24.co.za/
http://www.martindale.jp/
http://www.anwalt24.de/
http://martindale.co.il/
http://www.lexisnexis.com/
http://www.lexisone.com/free_case_law_federal_state.html

Intellectual Property - What Are My Rights In A Portrait | Commissioned Of My Dog? Q&A Archive on Lawyers.com

Help | Site Map | About Us | Press Room | Info for Lawyers | Contact Us | Home | Index Map

©2008 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.

http://intellectual-property.lawyers.com/ask-a-lawyer/What-Are-My-Rights-In-A-Portrait-1-Commissioned-Of...-6679.html (3 of 3) [1/8/2008 4:50:02 PM]


http://www.lawyers.com/utility/help/index.php
http://www.lawyers.com/utility/site_map/index.php
http://www.lawyers.com/utility/about_us/index.php
http://press-room.lawyers.com/
http://law.lexisnexis.com/lmc/default.asp?p=LAWYERS8
http://www.lawyers.com/utility/contact_us/index.php
http://www.lawyers.com/index.php
http://www.lawyers.com/browse-by-area-of-law.html
http://www.lexis-nexis.com/terms/copyright.shtml

	lawyers.com
	Intellectual Property - What Are My Rights In A Portrait I Commissioned Of My Dog? Q&A Archive on Lawyers.com


	OMILOKGKBJNCFGLANCDMGOIHLOAEOGFP: 
	form1: 
	x: 
	f1: 1
	f2: y
	f3: 

	f4: 

	form2: 
	x: 
	f1: 1
	f2: Y
	f3: Q
	f4: LGSS
	f5: (e.g. divorce; Smith & Smith)
	f6: 
	f7: [Select]
	f8: [United-States]

	f9: 




